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I. INDENTITY OF PETITIONERS. 

Petitioners are Michael Schatz, Dani Kendall; and Joseph Minor, 

as individuals and as class representatives for similarly situated employees 

at Western State Hospital and Eastern State Hospital. 

II. CITATION TO COURT OF APPEALS DECISION. 

Petitioners seek review of Published Opinion in Michael Schatz, et. al. 

v. State, et. al case Number 42332-4-11 issued November 19, 2013 

Wn. App. __ , __ P .3d __ , 2013 WL 6086908, reversing the Trial 

Court Decision in favor of the employees. ("Schatz Opinion"). 

III. ISSUES PRESENTED FOR REVIEW. 

1. Whether the Washington Comparable Worth Statute, RCW 

RCW 41.06.020(5); RCW 41.06.133(10); RCW 41.06.155 

creates a private right of action for employees who are paid 

significantly less than employees holding positions that 

require or impose similar responsibilities, judgments, 

knowledge, skills and working conditions? 

2. Whether the rights afforded by comparable worth statutes 

may be judicially enforced by employees or are solely 

dependant upon legislative action to afford disadvantaged 

State workers a remedy? 



3. Whether the existence of collective bargaining strips any 

1ight the employees have to redress Constitutional equal 

protection violations regarding their pay? 

4. Whether the court erred denying equitable relief to 

employees who are denied comparable pay for comparable 

duties and lack any other adequate remedy at law? 

5. Whether the State waived any challenge to prospective 

relief under 42 U.S.C. §1983 by failing to address the issue 

in its brief? 

6. Whether attorneys' fees should be awarded. 

IV. STATEMENT OF THE CASE 

A. Procedural History. 

Petitioner's filed suit in May 2007. CP 4-13. A class was certified 

in February 2008 CP 234-38. Defendants moved for summary judgment 

on all claims CP 1480-81 and sought discretionary review. CP 1462-66. 

Following a bench trial, the State appealed and the Petitioners cross 

appealed. The Schatz Opinion reversed the trial court. 

B. The Workers pay lags behind those employees with similar 
responsibilities, judgments, skills, and working condition. 
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Petitioners are Psychiatric Security Nurses ("PSNs") and 

Psychiatric Security Attendants ("PSAs"). 1 The Workers oppose the 

practice of paying the Workers substantially lower wages than workers 

performing comparable duties, without the unique burdens of working in 

State mental hospitals' forensic wards. 2 RP 2215. Their comparators 

LPN4s and MHT3s work in non-forensic wards. CP 2215-16. 

The Worker's job classes were created in 1973. Ex. 40. Ex. 27. 

In creating the Worker's classes DSHS' Secretary noted (Ex. 40): 

The particular issue that's being addressed here is probably 
one of the most critical ones in the whole criminal justice 
process, and that has to do with the care and security and 
treatment of some of the most difficult individuals in our 
entire public life, the people that fall in that very vague area 
between sickness and sin, the mentally disturbed offender. 
This is probably one of the most difficult jobs that anybody 
in public or private service can have. It requires a degree 
of sensitivity and skill and exposure to danger of almost 
any job there is ... 

A DSHS representative "explained that the persons now 

performing the work described for these classes are classified as Hospital 

Attendant II and Licensed Practical Nurse 111."3 Ex. 40. The Workers 

1 ("the Workers") 

2 The class was certified for the Workers at Western State Hospital and Eastern State 
Hospital. CP 429-432. 
3 Hospital Attendant was later reclassified as Mental Health Technician, Exhibit 1 RP 
545; Ex. 33 (Licensed Practical Nurse 3 was later replaced by Licensed Practical Nurse 
4. The PSN Comparator Group). 
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were "charged with both the care and security of the residents [in the 

program ... and] because of the added danger involved in dealing with 

felons and the criminally insane," the State increased the pay for these 

Workers above that of the LPN3s and HA2s, aligning their pay with 

Correctional Sergeants and Correctional Officers, respectively.4 Ex. 40. 

PSNs are now paid at salary range 41, Ex. 191, lagging ten salary ranges 

behind Correctional and Custody Officer 3, Ex. 8; PSAs now paid at 

salary range 3 7, Ex. 191, lagging ten salary ranges behind Correctional 

and Custody Officer 2. Ex. 8. PSNs and PSAs are now aligned with 

LPN2s and MHT2s because of the "comparability of the work." RP 535-

38. This change equates PSNs salary class the same as LPN2s. RP 540. 

LPN2s are entry level positions at Western State RP 740, but two years 

experience is necessary to be a PSN. Ex. 34, RP 157, 223. 

The Workers' environment is horrifically dangerous. RP 169-70, 

339-40; 1132-34; 1146-58. Forensic ward security is similar to a prison. 

CP 2221. Workers suffer career ending injuries at the hands of criminally 

insane patients. RP 1134; 1155-57 including the "Easter Sunday 

Massacre." RP 213-220. 

4 Correctional Sergeant is now called Corrections and Custody Officer 3 and 
"Correctional Officer was revised to Corrections and Custody Officer 2" and is now 
called Corrections and Custody Officer 2. CP 4 72; 411. 
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C. Despite prolonged and successful litigation achieving 
higher pay, the Workers' salary ranges now lag far 
behind comparable workers' ranges. 

In 1977 when special treatment programs were moved from 

prisons to state mental hospitals, DSHS re-classified the PSNs and PSAs 

back to lower-paying LPN3 and HA classes. Ex. 4. Prolonged litigation 

followed. After eleven years, the Workers won reallocation to their higher 

paying classifications and back pay. Exs. 4 & 27Ex. 70 .. Class 

representative, Dani Kendall, a LPN4, was reclassified to PSN. RP 237-

38 Ex. 70. Workers classified as LPN4s while the prior reclassification 

dispute was pending, now find themselves paid less than LPN4s. RP 157 

Lyle Quasim, the Secretary ofDSHS yelled at the Union 

Representative, Christina Peterson regarding the order to properly pay the 

Workers RP 630; 661-62 vowing the Workers would never, ever have an 

adjustment in their pay. RP 660-662. Quasim was true to his word. 

During the State's implementation of comparable worth, the 

Workers' pay was not adjusted. RP 477-78. The LPNs and MHTs 

received a pay increases pushing the compensation ofLPN4s and MHT3s 

above the PSNs and PSAs respectively although both groups performed 

comparable duties. RP 479-80, Exs. 37, 38, 39, 189, 190. The Workers' 

duties and responsibilities are the same in 2011 as they were in 1987. RP 

247. There is typically just one LPN4 on each ward for a shift and several 
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LPN2s. All nurses on forensic wards are PSNs with the LPN4 duties. RP 

564-65. 

D. The State's classifications are arbitrary and capricious. 

The State argues that: "According to that [comparable worth] 

methodology, it was actually determined that PSNs and PSAs were being 

overpaid according to the points assigned to their job classification." 

State's Br. at 40. Yet the comparable worth process never studied the 

Workers' positions. RP 503-4; Ex.228. The PSNs and PSAs perform all 

ofthe duties ofLPN4s and MHT3s. CP 2008. The Schatz Opinion says 

Workers did not receive a comparable worth pay adjustment because they 

were "already above the average salary line." Id. at 4. That statement 

misstates the facts in the record. 

In 2002, the Legislature established collective bargaining of wages 

for represented employees. Bargaining began in 2004. RP 615. Salaries 

were then negotiated based on the wage steps their positions were placed 

in after implementation of comparable worth RP 503-4; Ex.228. The 

Workers sought relief from their union for the pay inequities, but were 

ignored. Ex. 72 and 73. 

The trial court, the psychiatric nurse executive and the Schatz 

Opinion found that the PSNs' duties were essentially the same as the 
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LPN4s and that the PSAs' duties were essentially the same as the MHT3s. 

CP 2216. RP 548, 564-67. 

Theresa Thompson, the State's compensation manager, testified 

that the reason PSAs are paid less than MHT3s is: " .. .I guess the fact that 

they've ended up this way is a fact of the system and how, urn, it works." 

RP 491-93. PSN s are paid the same as LPN2s, also because that's just the 

way the system works, but Thompson could not provide another rationale. 

RP 496-97. When asked to state the rationale for paying the PSNs the 

same as the LPN2s, Ms. Thompson finally admitted: "Because that's what 

they're paid. That's -- the work is-That's how they ended up is what it is. 

RP 496-98. Her comment epitomizes arbitrary and capricious conduct. 

Finding of Fact 48 recognizes that the Workers have no 

meaningful and effective method to challenge the Pay Range to which the 

duties of their positions were assigned and any administrative remedy 

would have been non-existent or futile. CP 2016. 

V. ARGUMENT 

A. The Court of Appeals Opinion Eliminates Equal 
Protection Claims for All Union Represented Employees. 

Review should be granted to because the Schatz Opinion reversing 

relief granted to the Workers (1) conflicts with prior precedent of this 

court and the court of appeals; (2) this case involves a significant question 
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oflaw under the Constitution; and (3) the ongoing vitality and 

enforceability of comparable worth statutes is a matter of substantial 

public interest that should be determined by the Supreme Court. RAP 

13.4(b ). 

The Schatz Opinion correctly observed that the appropriate 

designated classes of employees to be reviewed are the PSAs and PSNs 

who are paid less to perform essentially the same duties as the MHT3s and 

LPN4s. Id. at 6-8 The Schatz Opinion correctly rejected the State's 

argument finding that using historical rate setting practices rather than an 

analysis of the employees' duties is not a rational basis for paying the 

Workers less: Id. at 9. Where the Schatz Opinion went wrong was in its 

conclusion that the presence of collective bargaining establishes both a 

rational basis for paying the Workers less for the same duties and creates a 

bar against any avenue to vindicate their uniquely personal rights to equal 

protection, comparable worth and equitable relief. !d. at 9-10. 

In Washington Public Employees Association v. State, 127 

Wn.App. 254, 267, 110 P.3d 1154, 1161 (2005) ("WPEA ''),the court held 

that "wage disparities between state employees who performed essentially 

the same jobs violated federal equal protection guarantees" in a case 

involving pay disparities between classes of unionized employees in the 

state general government and higher education who performed 
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substantially similar work. WPEA, 127 Wn. App. at 257. The Schatz 

Opinion conflicts with that decision. 

WPEA holds an equal protection violation occurs where State's 

failure to equalize basic salaries among State employees who do 

essentially the same work, id., and "that the State's failure to equalize 

basic salary levels bears no rational relationship to the purposes of 

Washington's Civil Service Laws." WPEA, 127 Wn. App. 254, 268, 110 

P.3d 1154, 1161. 

In a similar case, Peterson v. Hanson, 565 F.Supp. 87 (E.D. Wise. 

1983), recon' granted, 569 F. Supp. 694 (1983)(decision unchanged), the 

plaintiffs obtained declaratory and injunctive relief that salaries as court 

reporters violated Equal Protection clause of the Fourteenth Amendment. 

Pay differences not based on individual reporter skill, experience, or any 

other identifiable reasonable ground denied them equal protection. !d. at 

88-89. 

The Schatz Opinion asserts the Workers' exclusive method to 

secure their Constitutional rights occurs at the bargaining table regardless 

of the complacency, indifference or conflicting interest of their union 

representative or the lack of a rational basis for the pay disparities. 

Under the rational basis test, a court will uphold the government 

action if (1) the government action in question applies alike to all 
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members of the designated class, (2) there are reasonable grounds to 

distinguish between those within and without the class, and (3) the 

classification has a rational relationship to the legislative purpose. WPEA, 

127 Wn. App. at 263. In other words, state action does not violate the 

equal protection clause if there is a rational relationship between the 

classification and a legitimate state interest. State v. Osman, 157 Wn.2d 

474, 486, 139 P.3d 334 (2006) (citing Simpson v. State, 26 Wn.App. 687, 

693, 615 P.2d 1297 (1980)). Courts will uphold State action unless "it 

rests on grounds wholly irrelevant to the achievement of legitimate state 

objective." Osman, 157 Wn.2d at 486 (citations omitted). Paying the 

Workers less is lawful only ifthere is some basis in reality for the 

distinction between the two classes and the distinction serves the purpose 

intended by the legislature. Id. (italics in original). The State did not 

demonstrate a basis in reality for the disparity in pay and the Schatz 

Opinion did not require a rational basis for the disparity. 

The proper analysis turns to whether reasonable grounds justifying 

paying the PSNs and PSAs less than the LPN4s and MHT3s. Some basis 

in reality must exist for distinguishing between the two classes. Osman, 

157 Wn.2d at 486 (italics in original). 

Noting that there is no Washington case on point, the Schatz 

Opinion side steps the required equal protection analysis of the basis in 
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reality for the pay inequities by saying where there is collective 

bargaining, that process provides a rational basis for pay inequities and the 

courts must not inquire further. Citing NLRB v. Katz, 369 U.S. 736, 82 

S.Ct. 1107, 8 L.Ed.2d 230 (1962), Schatz Opinion improperly relates 

adjustment of pay for equal protection violations with an employer's 

"unfair labor practice" unilateral wage adjustments. Schatz Opinion, pg. 

10, fn. 9. That conclusion conflicts with the law. 

In Hines v. Anchor Motor Freight, Inc., 424 U.S. 554, 562, 96 

S.Ct. 1048, 1055,47 L.Ed.2d 231 (1976) the Court noted the Labor 

Management Relations Act, 1947,29 U.S.C. § 185 contemplates suits by 

and against individual employees as well as between unions and 

employers; and employees may bring suit to vindicate "uniquely personal" 

rights of employees such as wages, hours, overtime pay, and wrongful 

discharge. Smith v. Evening News Assn., 371 U.S. 195, 198-200, 83 S.Ct. 

267, 269-270, 9 L.Ed.2d 246 (1962). 

The Schatz Opinion conflicts with Piel v. City of Fed. Way, 177 

Wn.2d 604, 617, 306 P.3d 879, 884 (2013). The Public Employees 

Collective Bargaining Act (PECBA), RCW 41.56, like the NLRA, 

regulates the subjective conduct and motivations of the parties in a 

collective bargaining situation. Piel v. City of Fed. Way, 177 Wn.2d 604, 

617, 306 P.3d 879, 884 (2013) upheld a public policy wrongful 
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termination right for union activities even where rights are protected under 

the PECBA. PECBA contains a provision, RCW 41.56.905, which states: 

"The provisions of this chapter are intended to be additional to other 

remedies and shall be liberally construed to accomplish their purpose." 

The Schatz Opinion denies the Workers other remedies. While Pie! is not 

directly on point, it recognizes both the unionized workers' private right 

of action and judicial oversight of unlawful employer actions, even where 

there is a collective bargaining agreement. 

Providing the Workers a judicial forum to vindicate their statutory 

and constitutional rights is particularly important where their union 

refused to press or only perfunctorily pressed the individual's claims. 

B. This Court Should Review The Ongoing Vitality of the 
Comparable Worth Statutes and Petitioners' Judicially Enforceable 
Right to Receive "Similar Salaries for Positions That Require or 
Impose Similar Responsibilities, Judgments, Skills, and Working 
Conditions." RCW 41.06.020(5); RCW 41.06.133(10); RCW 
41.06.155. 5 

Two of the three judges held Comparable Worth Statutes, RCW 

41.06.020(5), RCW 41.06.133(1 0) were an anachronistic statutory 

reference to settlement efforts of a lawsuit, are not currently viable statutes 

and they do not afford Petitioner's any judicial enforcement mechanism. 

5 RCW 41.06.155 has been amended several times since this lawsuit was filed. In 2009 
RCW 41.06.155(10) was re-codified as RCW 41.06.1550) 2009 Wash. Legis. Serv. Ch. 
534 (S.H.B. 2049). 
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The record reflects the Workers' positions were not studied for 

comparable worth. PSAs were not evaluated for increase solely because 

they were already making more than MHTs. RP 480-81; 489. The PSNs 

also did not get an increase for the value of their nursing duties. RP 480. 

PSN positions were created out of the LPN3s. RP 508-9. 

"'Comparable worth' means "the provision of similar salaries for 

positions that require or impose similar responsibilities, judgments, skills, 

and working conditions." RCW 41.06.020(5). RCW 41.06.133(10)6 

requires "the rates in the salary schedules or plans shall be increased if 

necessary to attain comparable worth under an implementation plan under 

RCW 41.06.155." (emphasis added). "Increases in salaries and 

compensation solely for the purpose of achieving comparable worth shall 

be made at least annually." (emphasis added). Under RCW 41.06.155. 

The comparable worth statute has not been repealed, despite the State's 

assertion it achieved comparable worth by 1993. 

The Schatz Opinion's dissent correctly asserts Washington's 

comparable worth statutes did not sunset in 1993: 

By its nature, the problem [comparable worth] addresses is not a 
sort of static landscape that can be fixed one time for all. The landscape 
moves. Job descriptions change; some jobs go extinct while other new 

6 RCW 41.06.155 has been amended several times since this lawsuit was filed. In 
2009 RCW 41.06.155(10) was re-codified as RCW 41.06.155(j) 2009 Wash. Legis. 
Serv. Ch. 534 (S.H.B. 2049). 
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jobs unthought-of in 1993 come into being. The marketplace changes, 
whether from wages pressures in some sectors or economic 
transfonnation, like the demise of some industries or the rise of others. By 
its nature, comparable worth is not a steady state once achieved, always 
preserved. Therefore, reading RCW 41.06.155 to impose a continuing 
obligation to serve comparable worth is most in keeping with its purposes 
and definition. 

Schatz Opinion at pg. 22. 

Construction of a statute is a question oflaw reviewed de 

novo. State v. Wentz, 149 Wn.2d 342, 346, 68 P.3d 282 (2003). 

Interpreting a statute discerns and implements the legislature's intent. State 

v. JP., 149 Wn.2d 444,450,69 P.3d 318 (2003). Comparable worth 

statutes are remedial statutes which are entitled to liberal construction, 

with any exception narrowly confined. Hearst Corp. v. Hoppe, 90 Wn.2d 

123, 138,580 P.2d 246 (1978). The judiciary's final say serves is a check 

on the activities of another branch which may take a contrary view of the 

Constitution or statute. McCleary v. State, 173 Wn.2d 477, 269 P.3d 

227 (2012). 

Legislation granting rights to an identifiable class is assumed to be 

enforceable. Washington State Coalition for the Homeless v. Department 

of Social and Health Services, 133 Wn.2d 894, 913, 949 P.2d 1291, 

1301 (1997). Courts evaluating a cause of action the considers: (1) 

whether the plaintiffs are within the class of persons for whose benefit the 

statute was enacted; (2) whether legislative intent, explicitly or implicitly, 
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supports creating or denying a remedy; and (3) whether implying a 

remedy is consistent with the underlying purpose of the legislation. 

Bennett v. Hardy, 113 Wn.2d 912, 919-21, 784 P.2d 1258 (1990). 

Under Bennett, it is presumed the rights are enforceable. 

Aligning pay for the Workers promotes the comparable worth doctrine 

ensuring employees receive similar salaries for positions with similar 

responsibilities, judgments, skills, and working conditions. "[T]he 

legislature would not enact a remedial statute granting rights to an 

identifiable class without enabling members of that class to enforce those 

rights.' "Bennett, 113 Wn.2d at 919-20, (quoting McNeal v. Allen, 95 

Wn.2d 265, 277, 621 P.2d 1285 (1980)). The Workers are "within the 

class for whose 'especial' benefit the statute was enacted." Bennett, 113 

Wn.2d at 920. 

The Schatz Opinion incorrectly ruled that reference in RCW 

41.06.133 to RCW 43.88 for approval by financial administration further 

requires a showing that the Legislature must explicitly approve any 

remedy afforded to Petitioner's before it may be implemented. The 

provisions of RCW 43 .88.030(2)(b) includes: "Payments of all reliefs, 

judgments, and claims." Private rights of action are not foreclosed nor 

does a generic reference to RCW 43.88. mandate a requirement of 

legislative approval to any remedy awarded to the Workers. 
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It is also absurd that the Legislature would adopt a statute that 

identifies a specific class of persons benefited, imposes a duty and 

specifies a remedy but only enacted the legislation as a type oflegislative 

settlement agreement. That step would be unnecessary. This Court 

should review whether comparable worth statutes are more that the 

Legislative embodiment of a settlement agreement as the Schatz Opinion 

asserts. I d. at 13. 

C. The Court of Appeals Opinion Failed to Address 
Petitioners' Equitable Rights and Prospective Rights Under 
42 u.s.c. § 1983. 

The Schatz Opinion did not address the equitable and prospective 

rights of the Workers, possibly because the State never opposed those 

rights in its briefing. Asserting courts are powerless to review anything 

but discrete decisions, the State asserts "the court's role is only to remand 

to the agency to act appropriately." State's Br. at 43, 45. This obviously 

flies in the face ofthe Court's holdings in WPEA. The State locked the 

wage negotiations into existing salary ranges at the outset of collective 

bargaining. RP 617. Formerly, there was a right of review under the so 

called 6767 process, but that process was abolished early in the last 

decade. RP 519. The Workers have no administrative review mechanism 

for Workers properly classified in their job but assigned an improper 

salary range. RP 657-658. 
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Superior courts have inherent power under article IV of the 

Washington Constitution to review administrative decisions for illegal or 

arbitrary acts. State ex rel. Dupont Fort Lewis Sch. Dist. No. 7 v. Bruno, 

62 Wn.2d 790, 794, 384 P.2d 608 (1963); Williams v. Seattle Sch. Dist. 

No.1, 97 Wn.2d 215,221,643 P.2d 426 (1982); Pierce County Sheriffv. 

Civil Service Commission, 98 Wn.2d 690, 693-94, 658 P.2d 648 (1983); 

Bridle Trails Community Club v. Bellevue, 45 Wn.App. 248, 251, 724 

P.2d 1110 (1986). An agency's violation ofthe rules that govern its 

exercise of discretion is considered contrary to law and is as fundamental 

as the right to be free from arbitrary and capricious action. Pierce County 

Sheriff, 98 Wn.2d at 693. Thus, as in WPEA, 127 Wn.App. 254, 110 P.3d 

1154 (2005), court authority exists to check arbitrary, capricious and 

unconstitutional State conduct 

No adequate administrative remedy exists to address the 

constitutional and statutory violations. The State triggered the reallocation 

process in the prior suit. Ex. 27. The Workers petitioned to address this 

disparity without result. Ex. 73. RP 340-43, 402-3. PERC has no 

jurisdiction over constitutional issues, nor could it remedy a comparable 

worth violation. Local 2916, IAFF v. Pub. Employment Relations 

Comm'n, 128 Wn.2d 375,907 P.2d 1204 (1995) 
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Only where "an opportunity for full and complete relief is 

available, [does] the general rule that the existence of a statutory appeals 

process bar a court from exercising discretion and issuing a constitutional 

writ of certiorari ... " Torrance v. King Cnty., 136 Wn.2d 783,791,966 

P.2d 891 (1998). "There must be something in the nature of the action that 

makes it apparent that the rights of the litigants will not be protected or 

full redress afforded without issuance of the writ." City of Olympia v. 

Thurston Cnty. Bd. ofComm'rs, 131 Wn.App. 85, 96, 125 P.3d 997 

(2005). The writ provides "security against administrative 

injustice." Washington Pub. Employees Ass'n v. Pers. Res. Bd., 91 

Wn.App. 640, 652, 959 P.2d 143 (1998). The Workers' case represents 

an administrative injustice. 

The trial court found:. "That at all times relevant, the State did not 

provide the Workers a meaningful and effective method to challenge the 

Pay Range to which the duties of their position were assigned and that any 

administrative remedy would have been either non-existent or futile." CP 

2225. 

When proper "conditions and circumstances" warrant equity, 

"equity will assume jurisdiction for all purposes, and give such relief as 

may be required." Income Prop. Inv. Corp. v. Trefethen, 155 Wn. 493, 

506, 284 P. 782 (193 0). The goal of equity is to do substantial justice for 
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the parties. Shoemaker v. Shaug, 5 Wn.App. 700, 704, 490 P.2d 439 

(1971). This case tlemands an equitable remedy. JulyRP 27-29. The 

Workers should be paid at least as much as their non-forensic 

counterparts. 

The State asserted that the collective bargaining process gives rise 

to a safe harbor for arbitrary actions citing to Danese v. Knox, 827 F.Supp. 

185 (S.D.N.Y. 1993). Danese is inapplicable because it dealt with a work 

rule on attendance and the comparator groups proposed were management 

employees not in the union and union members in the other group. The 

holding in WPEA that "wage disparities between state employees who 

performed essentially the same jobs violated federal equal protection 

guarantees" still controls. WPEA 127 Wn.App. 254, 110 P.3d 1154 

(2005). 

Here, as in the WPEA case, "the State's failure to equalize basic 

salary levels bears no rational relationship to the purpose ofWashington's 

Civil Service Laws." 127 Wn. App. at 268. The Workers have the same 

patient care duties as their non-forensic counterparts, but are paid less. 

The State's argument the Workers have additional duties beyond the 

duties in common does not provide a rational basis to pay the Workers less 

where their duties are otherwise the same but they are forced to take on 
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more onerous security and safety concerns. It is inappropriate and 

inequitable to deny the Workers equal pay. 

VI. CONCLUSION 

It is respectfully requested that this Court grant discretionary 

review of the Schatz Opinion to address the ongoing vitality of 

comparable worth statutes, the continuing right of unionized workers to 

equal protection guaranties, the prospective application of 42 U.S.C. 

§ 1983 relief against the State, the application of equitable remedies for 

arbitrary and capricious State action and attorneys' fees for the Workers. 

RESPECTFULLY SUBMITTED this I 7// day of December, 2013. 

Richard H. Wooster, WSBA 13752 
Attorney for Petitioner 
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DIVISION II 

MICHAELSCHATZ;DANIKENDALL;~d 

JOSEPH MINOR, as individuals ~d as class 
representatives for all others similarly situated, 

Respondents, 

v. 

STATE OF WASHINGTON; DEPARTMENT 
OF SOCIAL AND HEALTH SERVICES; 
DEPARTMENT OF PERSONNEL; ~d 

DOES 1-10 in their official capacities, 

A ell~ts. 

FILED 
COURT OF APPE~,LS 

DIVISION 11 

No. 42332-4-II 

PUBLISHED OPINION 

PENOY AR, J. - Psychiatric security nurses ~d psychiatric security attend~ts 1 who work 

in the forensic wards at the state's psychiatric hospitals filed this suit against the Department of 

Social ~d Health Services (DSHS), the Department of Personnel (Personnel), ~d officials of 

both agencies, 2 seeking ~ increase in th~ir salary r~ges. The employees alleged that the State 

violated their equal protection rights, violated the comparable worth statutes, ~d acted 

arbitrarily ~d capriciously by setting their salary r~ges lower th~ their counterparts in the civil 

commitment wards. The trial court agreed with the employees ~d, following a bench trial, 

found that the State had violated the employees' equal protection rights ~d their rights under the 

comparable worth statutes. The State appeals the trial court's verdict ~d award of attorney fees 

to the employees, arguing that (1) there is a rational basis for paying forensic ~d civil nurses 

differently, (2) the employees have no right to adjustment of their wages under the comparable 

worth statutes, (3) the trial court improperly gr~ted a writ of certiorari, (4) the trial court erred 

1 We refer to the plaintiffs collectively as the employees. 

2 We refer to the defend~ts collectively as the State. 
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by finding that the State was collaterally estopped by a 1983 order, and (5) the trial court erred 

by awarding the employees attorney fees under both the common fund doctrine and fee-shifting 

statutes. The employees cross appeal, arguing that the trial court erred by finding that they are 

not entitled to double damages under RCW 49.52.070.3 

Because it is reasonable for the State. to pay employees the salaries they collectively 

bargained for, the employees' equal protection claim fails. Additionally, the employees are not 

entitled to any relief under the 1980s era comparable worth statutes. We reverse and hold that 

the employees are not entitled to attorney fees because they did not prevail. 

FACTS 

I. BACKGROUND 

This appeal arises from pay disparities between nurses (PSNs) and nursing attendants 

(PSAs) in the forensic wards of Eastern and Western State Hospitals and their counterparts in the 

civil commitment wards-. licensed practical nurses (LPNs) and mental health· technicians 

(MHTs). Practical nurses on· both the forensic and civil wards share similar duties and 

responsibilities, but there are a few administrative differences. The LPN series has 3 levels: ls, 

2s, and 4s. LPN4s are designated lead workers on the civil wards. There is only one LPN4 on 

duty per shift. By contrast, there is only one level ofPSN, and each shift; has multiple PSNs who 

share the LPN4 responsibilities. ·As of 2007, when the complaint was filed in this case, PSNs 

3 Some of the statutes in qur opinion have been amended since the employees filed their claim. 
A few of the amendments were minor and did not affect the substance of the statute or our 
analysis. Unless otherwise noted, we cite to the current version of the statute. 

2 



42332-4-II 

were in the same salary range as LPN2s.4 The PSNs argue that their salary range should at least 

match LPN4s' salary range. 

Attendants on both the forensic and civil wards also share similar duties and 

responsibilities. Like the practical nurses, the attendants on the civil wards-MHTs-have 

different levels: ls, 2s, and 3s, while the forensic attendants-PSAs-have only one level. 

MHT3s have additional administrative duties beyond those assigned to MHT2s and MHTls. For 

example, MHT3s are responsible for placing work orders and ordering supplies and they serve as 

ward fire marshals.5 PSAs perform these same tasks, but they are shared among multiple PSAs. 

As of 2007, PSAs were one salary range above MHT2s and two ranges below MHT3s. PSAs 

argue that their salary range should at least match MHTs' salary range. 

II. HISTORY OF PSN AND PSA SALARY SETTING 

In 1973, Personnel adopted the PSN and PSA classifications for nurses and attendants 

working in the mental health unit of corrections institutions. Personnel placed forensic PSNs and 

PSAs in higher salary ranges than civil LPNs and hospital attendants6 in recognition "of the 

added danger involved in dealing with felons and the criminally insane." Ex. 40 at 2. 

In i976, the State moved the mental health units from corrections institutions to state 

psychiatric hospitals and reclassified PSNs and PSAs as LPNs and hospital attendants. The 

former PSNs and PSAs petitioned Personnel to reallocate them to their former, higher-paying, 

classifications. The Personnel Board denied their request and the employees sued. The superior 

4 From 1993 to 2006, PSNs were in a lower salary range than LPN2s. 

5 MHT3s are fire marshals for day shifts, and MHT2s may be fire marshals on evening shifts. 

6 Hospital attendants were reclassified to MHTs. 
3 
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court ordered the employees reallocated back to PSNs and PSAs and awarded them back pay for 

the time they were misclassified as LPNs and hospital attendants. 

In 1985, the legislature ratified a broad settlement agreement implementing comparable 

worth. 7 The agreement calculated an average salary line and provided incremental raises for 

state employees in job classifications that were below the average line. LPNs and MHTs 

received raises under comparable worth because their salary ranges were below the average 

salary line. PSNs and PSAs did not receive raises under comparable worth because their salary 

ranges were already above the average salary line. As a result, LPN4s and MHT3s are now in a 

higher salary range than PSNs and PSAs. 

Statutory changes mandated that, in 2004, the employees, through their union, would 

begin collectively bargaining with the governor over their salary ranges. See RCW 41.80.001, 

RCW 41.80.010(1), RCW 41.80.020(1) (providing the matters subject to bargaining, including 

wages). The governor represents DSHS during collective bargaining negotiations. RCW 

41.80.010(1). 

Ill. PROCEDURAL HISTORY 

Two PSNs and a PSA filed a class action complaint with the superior court alleging that, 

by paying PSNs and PSAs less than their LPN and MHT co-lmterparts, the State violated their 

equal protection rights, acted arbitrarily and capriciously, and violated the comparable worth 

doctrine. The employees sought declaratory relief directing the State to pay them at the same 

rate as comparable job classes, double damages for lost wages, and attorney fees. 

7 "Comparable worth" is defined as "the provision of similar salaries for positions that require or 
impose similar responsibilities, judgments, knowledge, skills, and working conditions." Former 
RCW 41.06.020(5) (1993). 
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Following a bench trial, the trial court concluded that the State violated the employees' 

equal protection rights, violated their rights to comparable pay under the comparable worth 

statute, and acted arbitrarily and capriciously. The trial court ordered the State to adjust the 

PSNs' pay range to match the LPN4s' pay range and to adjust the PSAs' pay range to match the 

MHT3s' pay range beginning on May 16, 2004, and continuing prospectively. The trial court 

granted the employees prospective relief under 42 U.S.C. § 1983 and back pay under its inherent 

authority to compel other branches of government to comply with the law. 

The trial court denied the employees' request for double damages, but awarded them 

attorney fees and costs. The trial court awarded employees' counsel one-third of the employees' 

back pay and interest under the common fund doctrine. Under the fee-shifting statutes, the trial 

court ruled that the State was responsible for a portion of the common fund fees, and it calculated 

this amount using the lodestar method. 

The State appeals. The employees cross-appeal, arguing that the trial court should have 

awarded double damages under RCW 49.52.070. 

ANALYSIS 

I. EQUAL PROTECTION 

The State first argues that the trial court erred by finding that the State violated the 

employee~' equal protection rights.8 There is substantial evidence to support the trial court's 

findings that PSNs and LPN4s share similar duties and that PSAs and MHT3s share similar 

8 The trial court concluded that the State violated both state and federal equal protection 
guarantees. State equal protection analysis is subsumed under federal equal protection analysis 
unless a party alleges undue favoritism. Willoughby v. Dep 't of Labor & Indus., 147 Wn.2d 725, 
739 n.8, 57 P.3d 611 (2002). The trial court found that there was no favoritism in this case and 
the employees do not appeal this finding; therefore, we analyze the arguments under federal 
equal protection analysis. 
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duties. Although historical salary range setting practices are not a rational basis for 

distinguishing between employees, it is rational for the State to pay the employees what they 

have bargained to be paid through their union. We reverse the trial court's finding that the 

employees have shown an equal protection violation. 

Equal protection guarantees that persons similarly situated with respect to a legitimate 

purpose of the law receive like treatment. State v. Harner, 153 Wn.2d 228, 235, 103 P.3d 738 

(2004). In analyzing an equal protection claim, we must first determine the applicable standard 

of review. Wash. Pub. Emps. Ass'n v. Pers. Res. Bd., 127 Wn. App. 254,263, 110 P.3d 1154 

(2005). Both parties agree that rational basis review appl,ies here, where the classification 

involves finite state resources and does not concern a fundamental right or suspect classification. 

Under rational basis review, a state action is constitutional if (1) it applies alike to all members of 

the designated class, (2) there are reasonable grounds to distinguish between those within and 

without the class, and (3) the classification has a rational relationship to the state's purpose .. 

Wash. Pub. Emps. Ass'n, 127 Wn. App. at 263. The burden is on the challenging party to show 

that the classification is purely arbitrary. Gossett v. Farmers Ins. Co., 133 Wn.2d 954, 979, 948 

P.2d 1264 (1997). 

A. Designated Class 

The parties disagree about how to define the designated class. The State argues that each 

job classification (PSN, PSA, LPN4, and MHT3) constitutes a designated class and that there are 

rational reasons to treat each job classification differently. The employees argue that the 

designated class consists of PSNs and PSAs, who do the same work as LPN4s and MHT3s but 

are paid less. Thus, in order to define the class, it is necessary to first determine whether PSNs 

and PSAs do the same work as LPN4s and MHT3s. 

6 
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The trial court found that PSNs' duties are "essentially the same" as LPN4s' duties and 

that PSAs' duties are "essentially the same" as MHT3s' duties. XI Clerk's Papers (CP) at 2160 

(FF 19, 21). The trial court characterized any differences between the positions as "de 

minimus." XI CP at 2160 (FF 18). We review challenged findings of fact to determine whether 

they 'are supported by substantial evidence. City of Tacoma v. William Rogers Co., 148 Wn.2d 

169, 191, 60 P.3d 79 (2002) (quoting Fred Hutchinson Cancer Research Ctr. V. Holman, 107 

Wn.2d 693, 712, 732 P.2d 974 (1987)). Substantial evidence is evidence sufficient to persuade a 

fair-minded person of the truth of the matter asserted. City of Tacoma, 148 Wn.2d at 191 

(quoting Fred Hutchinson Cancer Research Ctr., 107 Wn.2d at 712). As long as substantial 

evidence supports a finding, it does not matter that other evidence may contradict it. In re 

Marriage of Burrill, 113 Wn. App. 863, 868, 56 P.3d 993 (2002). Here, there is substantial 

evidence to support the trial court's findings regarding the similarities among the positions. 

PSNs' duties are similar to LPN4s' duties. According to DSHS's position descriptions 

and testimony from Western State Hospital's nurse executive, PSNs and LPN4s have similar 

education and experience requirements and similar nursing responsibilities. The State points out 

that LPN4s are designated as lead workers ·and perform certain administrative tasks, such as 

assisting registered nurses (RNs) with assigning work. However, PSNs testified that they 

perform many of the same tasks as LPN4s, and they too act as lead workers when there is no RN 

present. 

Likewise, PSAs' duties are similar to MHT3s' duties. Again, according to DSHS's 

position descriptions and testimony from a nurse executive, PSAs and MHT3s require similar 

education and skills and have similar responsibilities. Although the State argues that there was 

some testimony contradicting the similarities-there are multiple PSNs per shift and only one 
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LPN4, PSNs and PSAs have increased security concerns, and the daily needs of the patients vary 

by ward-as long as there is substantial evidence to support a finding, we will affirm it despite 

contradictory evidence. 

Because PSNs and PSAs do the same work as LPN4s and MHT3s but are paid less, we 

agree with the employees that the designated class consists of PSNs and PSAs. In Washington 

Public Employees Association, we held that the designated class was defined by those employees 

who receive disparate treatment. 127 Wn. App. at 264. Here, the PSNs and PSAs are receiving 

disparate treatment-they are paid at a lower salary range than the LPN4s and MHT3s even 

though their duties are comparable. 

B. Reasonable Grounds and Rational Relationship 

The next issue is whether there are reasonable grounds to distinguish between those 

within the designated class-PSNs and PSAs-and those without-LPN4s and MHT3s. The 

State gives two reasons why it is reasonable to pay the forensic and civil nurses differently: ( 1) 

they are in separate job classifications and (2) the employees bargained for their wages. 

The State's first argument fails because historical rate setting practices are not reasonable 

grounds for distinguishing between those within and without the designated class. In 

Washington Public Employees Association, we held that the State violated employees' equal 

protection rights by paying certain employees in general government less than similarly situated 

employees in higher education and vi~e versa. 127 Wn. App. at 257, 268. The State argued that, 

because general government and higher education employees have historically been treated 

, differently, this was a rational basis for paying them differently. Wash. Pub. Emps. Ass 'n, 127 

Wn. App. at 267. We rejected this analysis, reasoning that no rational basis existed to set 
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different salaries for state employees doing the same work where the disparities are based on 

historical practice rather than job differences. Wash. Pub. Emps. Ass'n, 127 Wn. App. at 268. 

Similarly, here, the State's argwnent for paying PSNs and PSAs less than LPN4s and 

MHT3s is based on historical rate setting practices and not an evaluation of their job differences. 

Personnel's classification and compensation program director testified that "[t]he salary ranges 

that [PSNs and PSAs are] paid are based on the actions that occurred over time [such as 

comparable worth and collective bargaining], ... so I guess the fact that they've ended up this 

way is a fact of the system and how ... it works." 5 Report of Proceedings (RP) at 493. We 

rejected a similar explanation in Washington Public Employees Association, and we do so here. 

However, the State's second argwnent is persuasive. A classification that is "'neither 

capricious nor arbitrary, and rests upon some reasonable consideration of difference or policy"' 

does not violate equal protection. Forbes v. City of Seattle, 113 Wn.2d 929, 944, 785 P.2d 431 

(1990) (quoting Allied Stores ofOhio, Inc. v. Bowers, 358 U.S. 522,527,79 S. Ct. 437,3 L. Ed. 

2d 480 (1959)). Here, the State's actions are not arbitrary; they are based on the collective 

bargaining agreement between the employees and the State. The employees have collectively 

bargained for their wages since 2004, three years before they filed this suit. It is reasonable for 

the State to pay the employees the rates their union negotiated for them during collective 

bargaining. 

Additionally, the State's actions are rationally related to its interest in abiding by 

collective bargaining agreements. The purpose of chapter 41.56 RCW is "to promote the 

continued improvement of the relationship between public employers and their employees by 

providing a uniform basis for implementing the right of public employees to join labor 

organizations of their own choosing and to be represented by such organizations." RCW 
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41.56.010. The purpose of the act is not served if the State ignores a collectively bargained 

agreement and unilaterally sets the employees' rates.9 

The employees do not provide any authority stating that collective bargaining is not a 

rational basis for determining salary rates. At oral argument, the employees compared their 

situation to one where the State uses a racially discriminatory collective bargaining agreement to 

justify its discriminatory actions. However, this hypothetical involves a suspect classification, 

and the State's actions would be subject to strict scrutiny, not rational review. Am. Legion Post 

No. 149 v. Dep't of Health, 164 Wn.2d 570,608-09, 192 P.3d 306 (2008). Further, although we 

did not find any Washington case law directly on point, case law from other jurisdictions 

supports our decision. See Collins v. County of Monroe, 531 F. Supp. 2d 522, 527 (W.D.N.Y. 

2008) (dismissing employee's equal protection complaint, in part, because employer's conduct 

conformed to the collective bargaining agreement); St. Cloud Police Relief Ass 'n v. City of St. 

Cloud, 555 N.W.2d 318, 321 (Minn. Ct. App. 1996) ("The guarantee of equal protection does not 

require equal outcomes in labor-management negotiations."). 

It is reasonable for the State to pay the employees what their union has bargained for 

them to be paid. Therefore, we reverse the trial court's conclusion that the employees have 

proven an equal protection claim. 

II. COMPARABLE WORTH 

The State next argues that the trial court erred by granting the employees relief under the 

comparable worth statutes. Specifically, they argue that (1) the comparable worth statutes did 

not create a private cause of action, (2) the employees cannot show that the conditions within the 

9 Moreover, as the State points out, it is unlawful for an employer to increase wages outside of 
the collective bargaining process. Nat'! Labor Relations Bd v. Katz, 369 U.S. 736, 743, 745-46, 
82 S. Ct. 1107, 8 L. Ed. 2d 230 (1962). 

10 
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statutes have been met, and (3) the trial court cannot "subjectively determine" the comparable 

worth of positions. Appellant's Reply Br. at 28. Because legislative intent does not support a 

remedy in this case and implying a remedy would be inconsistent with the underlying purpose of 

the legislation, we agree that the comparable worth statutes did not create a private cause of 

action. And, even if there was a cause of action, the employees cannot show that they are 

entitled to relief under the statutes. 

Former RCW 41.06.020(5) defines comparable worth as "the provision of similar salaries 

for positions that require or impose similar responsibilities, judgments, knowledge, skills, and 

working conditions." The employees argue that the State violated its duty to achieve comparable 

worth compensation for PSNs and PSAs. 

The employees base their argument on two statutes, former RCW 41.06.133(10) (2002) 

and RCW 41.06.155. Former RCW 41.06.133(10) states, 

The director [of Personnel] shall adopt rules, consistent with the purposes and 
provisions of this chapter and with the best standards of personnel administration, 
regarding the basis and procedures to be followed for ... [a]doption and revision 
of a state salary schedule to reflect the prevailing rates in Washington state private 
industries and other governmental units. The rates in the salary schedules or plans 
shall be increased if necessary to attain comparable worth under an 
implementation plan under RCW 41.06.155 .... Such adoption and revision is 
subject to approval by the director of financial management in accordance with 
chapter 43.88 RCW. 

RCW 41.06.155 states, 

Salary changes necessary to achieve comparable worth shall be implemented 
during the 1983-85 biennium under a schedule developed by the department. 
Increases in salaries and compensation solely for the purpose of achieving 
comparable worth shall be made at least annually. Comparable worth for the jobs 
of all employees under this chapter shall be fully achieved not later than June 30, 
1993. 

11 
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A. Private Cause of Action · 

First, the State argues that the comparable worth statutes do not create a private cause of 

action. The statutes do not explicitly create a cause of action, but "a cause of action may be 

implied from a statutory provision when the legislature creates a right or obligation without a 

corresponding remedy." Ducote v. Dep't of Soc. & Health Servs., 167 Wn.2d 697, 703,222 P.3d 

785 (2009). To determine whether a cause of action exists, we consider (1) whether the plaintiffs 

are within the class of persons for whose benefit the statute was enacted, (2) whether legislative 

intent supports. creating or denying a remedy, and (3) whether implying a remedy is consistent 

with the underlying purpose of the legislation. Wash. State Coal. for the Homeless v. Dep 't of 

Soc. & Health Servs., 133 Wn.2d 894, 912-13, 949 P.2d 1291 (1997) (citing Bennett v. Hardy, 

113 Wn.2d 912, 920-21, 784 P.2d 1258 (1990)). 

The employees are within the class of persons for whose benefit the comparable worth 

statutes were enacted. Courts look to statutory language to determine whether plaintiffs are 

members of the protected class. Tyner v. Dep 't of Soc. & Health Servs., 141 Wn.2d 68, 78, 1 

P.3d 1148 (2000) (quoting Schooley v. Pinch's Deli Mkt., Inc., 134 Wn.2d 468, 475, 951 P.2d 

749 (1998)). RCW 41.06.155 requires achievement of comparable worth for the "jobs of all 

employees under this chapter." RCW 41.06.070(1) lists employees who are not subject to the 

provisions of chapter 41.06 RCW. This list does not include PSNs and PSAs; thus, they are 

"employees under this chapter" and within the class of persons for whose benefit the comparable 

worth statutes were enacted. 

However, legislative intent does not support the remedy the employees seek here and 

implying a judicial remedy is inconsistent with the underlying purpose of the statutes. The 

legislature enacted the comparable worth statutes to protect its prerogative in setting state 
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employees' compensation. The legislature enacted RCW 41.06.155, providing a 10-year process 

for achieving comparable worth, subsequent to a 1982 Title VII suit by a group of state 

employees. LAWS OF 1983, 1st Ex. Sess., ch. 75, § 6; see Am. Fed'n of State, Cnty., and Mun. 

Emps. v. Wash., 578 F. Supp. 846 (W.D. Wash. 1983) .. The litigation continued, so, in 1985, the 

legislature provided more than $40 million for settlement of the Title VII suit and 

implementation of statutory comparable worth. LAws OF 1985, 1st Ex. Sess., ch. 6, § 702. Thus, 

the legislature enacted the comparable worth statute and appropriated funds for its 

implementation in order to settle and avoid, not encourage, litigation. 

Moreover, the legislature limited the time frame for implementing comparable worth, 

indicating that it did not intend to provide an ongoing remedy. RCW 41.06.155 states 

"[c]omparable worth ... shall be fully achieved not later than June 30, 1993." Since 1993, the 

State has not made any comparable worth adjustments. 

Because the legislature enacted the comparable worth statutes to avoid litigation and 

because it limited the time frame for implementing comparable worth, legislative intent does not 

support an ongoing private cause of action under the comparable worth statutes. 

B. Relief 

Even if the comparable worth statutes did create a private cause of action, the employees 

cannot show that they are entitled to relief. In Washington Public Employees Ass 'n, we denied 

employees relief under a civil s·ervice statute because they failed to prove that all the conditions 

in the statute were met. 127 Wn. App. at 262. There, the employees argued that they had been 

deprived of equal pay for equal work and sought an order requiring the Personnel Resources 

Board to adopt a single salary schedule for employees in general government and higher 

13 



42332-4-II 

education under former RCW 41.06.150(14) (2002). 10 Wash. Pub. Emps. Ass'n, 127 Wn. App. 

at 261. But, to attain that relief, the erp.ployees had to show (1) what schedule the Personnel 

Resources Board would have adopted, (2) that the director of financial management would have 

approved the adopted schedule, (3) that the governor would have sent the adopted schedule to the 

legislature, and (4) that the legislature would have implemented it. Wash. Pub. Emps. Ass'n, 127 

Wn. App. 261-62. The employees could not prove that any of those conditions would have been 

met; accordingly, this court denied them relief under former RCW 41.06.150(14). 

Similarly, here, the employees cannot show that all of the conditions necessary to adopt 

an increased salary schedule under former RCW 41.06.133(10) would have been met. .In order 

to receive increased compensation under the comparable worth increase under former RCW 

41.06.133(1'0), the employees must show that (1) the director of Personnel11 would have found 

the increase necessary, (2) the director of financial management would have approved the 

increase, and (3) the legislature would have funded the increase. See Wash. Pub. Emps. Ass 'n, 

127 Wn. App. at 262; Teamsters., Chau.ffers, Warehouse, & Helpers Union Local No. 313 v. 

Dep't ofCorr., 119 Wn. App. 478, 479-80, 81 P.3d 875 (2003). The employees have not done 

so here. 

10 "Adoption and revision of a state salary schedule to reflect the prevailing rates in Washington 
state private industries and other governmental units but the rates in the salary schedules or plans 
shall be increased if necessary to attain comparable worth under an implementation plan under 
RCW 41.06.155 ... , such adoption and revision subject to approval by the director offmancial 
management in accordance with the provisions of chapter 43.88 RCW." Wash. Pub. Emps. 
Ass'n, 127 Wn. App. at 261 n.l. 

11 Since this complaint was filed, the director of hun:lan resources in the office of financial 
management has replaced the director of Personnel. LAWS OF 2011, 1st Spec. Sess., ch. 43, § 
401 {10). 
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The dissent argues that Washington Public Employees Ass 'n is partially distinguishable 

because the director of Personnel does not have flexibility in setting pay under the comparable 

worth scheme. But, the statute at issue in Washington Public Employees Ass 'n contains the same 

language as former RCW 41.06.133(10): "the rates in the salary schedules or plans shall be 

increased if necessary to attain comparable worth under an implementation plan under RCW 

41.06.155." 127 Wn. App. at 261 n.l. In both cases, the employees argued that this language 

means the Personnel Resources Board or the directors of Personnel and fmancial management 

had to adopt equal pay scales for comparable work. But, we rejected this contention in 

Washington Public Employees Ass 'nand we uphold that precedent he.re. 12 

III. COLLATERAL ESTOPPEL 

The State also argues that the trial court erred by concluding that the State was 

collaterally estopped from relitigating the issues from a previous case involving classification of 

PSNs and PSAs. Because both cases involved issues regarding the employees' duties and work 

environment, we hold that the trial court did not err. 

The trial court concluded "[t]hat the findings of fact and conclusions of law entered in the 

action brought in Thurston County Superior Court Cause Number 80-2-0096'6-1 ... are 

established as a matter of law and the State is collaterally estopped from relitigating those issues 

based upon the record therein." XI CP at 2170-71 (CL 25). 

12 The employees in Washington Public Employees Ass 'n.did not specifically invoke the 
comparable worth scheme, but they did seek "equal pay for equal work," which arguably fits the 
definition of comparable worth. 121· Wn. App. at 261. But even if the dissent is correct that the 
comparable worth statutes provide a private cause of action and Washington Public Employees 
Ass 'n is distinguishable here, the employees here have still failed to show that the legislature 
would adopt the new schedule or that we may compel an employer to unilaterally increase wages 
outside of the bargaining process. 
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In its 1983 decision, the Thurston County Superior Court reversed the Personnel Board 

and ordered the forensic nurses and attendants reallocated back to PSN and PSA job 

classifications. The court found that the "duties and responsibilities of the staff of the mentally 

ill offender programs are enhanced and are more onerous and exacting" and that the mentally ill 

offender units "can be best described as 'mini prisons,"' requiring greater levels of security. Ex. 

27 at 4. 

"Collateral estoppel works to prevent relitigation of issues that were resolved in a prior 

proceeding." City of Aberdeen v. Regan, 170 Wn.2d 103, 108, 239 P.3d 1102 (2010). "Collateral 

estoppel ... requires '(1) identical issues; (2) a final judgment on the merits; (3) the party against 

whom the plea is asserted must have been a party to or in privity with a party to the prior 

adjudication; and ( 4) application of the doctrine must not work an injustice on the party against 

whom the doctrine is to be applied.'" City of Arlington v. Cent. Puget Sound Growth Mgmt. 

Hearings Bd., 164 Wn.2d 768, 792, 193 P.3d 1077 (2008) (quoting Shoemaker v. City of 

Bremerton, 109 Wn.2d 504, 507, 745 P.2d 858 (1987) (quoting Malland v. Dep't of Ret. Sys., 

103 Wn.2d 484,489, 694 P.2d 16 (1985)). 

The· State argues that the first requirement is not me.t here because the prior litigation 

involved "the appropriate classification of positions within the State's classification system" and 

"[n]either party to the instant case is arguing that the positions should be reallocated." 

Appellant's Br. at 47. Although the State is correct that neither party is challenging PSNs' and 

PSAs' classifications, some of the underlying issues in both cases are identical. In both cases, 

the PSNs' and PSAs' duties and the nature of the forensic ward were at 'issue. One of the 

employees who had worked in the forensic ward since before the first litigation testified that her 

duties have not changed since the time of the first litigation. Thus, the first requirement is met. 
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The other collateral estoppel requirements are also met. The prior litigation resulted in a 

final judgment on the merits. The parties for both actions are the same: nurses and attendants in 

the forensic wards at the state psychiatric hospitals and Personnel and DSHS. Finally, 

application of collateral estoppel to the issues of PSNs' and PSAs' duties and their work 

environment would not work an injustice on the State. The State does not argue that an injustice 

would result, and it does not contest the employees' characterization of their duties or work 

environment.13 Therefore, the trial court did not err by finding that collateral estoppel applied to 

the facts of the previous litigation. 

IV. ATTORNEY FEES 

The State argues that the trial court erred by awarding attorney fees under both the 

common fund doctrine and fee-shifting statutes. Because the employees sought fees under the 

common fund doctrine, RCW 49.48.030, and 42 U.S.C. § 1988-all ofwhich require the party to 

prevail, and the employees have not prevailed-we reverse the trial court's attorney fee award. 

The employees seek attorney fees on appeal under RAP 18.1, RCW 49.48.030, RCW 

49.52.070, and 42 U.S.C. § 1988. We deny the employees' request. RCW 49.48.030 and 42 

U.S.C. § 1988 require a party to prevail, and the employees did not prevail on appeal. RCW 

49.52.070 does not apply because the State did not act willfully. 

13 Rather, the State argues that the PSNs' and PSAs' duties and work environment justify treating 
them differently from LPNs and MHTs. 
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We reverse the trial court's verdict for the employees and its award to them of attorney 

fees. 

I concur: 
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BJORGEN, J. (dissenting)- Although I join in the majority's thoughtful disposition of the 

other issues in this appeal, I dissent from its determination that the plaintiffs do not have an 

implied right of action under Washington's comparable worth statutes and could not recover 

even if they had such a right. Because I believe that such an implied right of action exists, I 

would remand this case to allow the trial court to determine whether the case law supplies a 

remedy for the violation of the comparable worth statutes. 

I. ANALYSIS 

A. An implied right of action exists to enforce the comparable worth statute 

Where the legislature imposes a statutory duty without a corresponding cause of action to 

enforce the duty, we recognize an implied cause of action if (1) the plaintiff is within the class 

the legislature passed the statute to benefit, (2) the legislature's explicit or implicit intent 

supports the creation of a cause of action, and (3) the implied remedy is consistent with the 

underlying purposes of the legislation. Bennett v. Hardy, 113 Wn.2d 912, 920-21, 784 P.2d 1258 

(1990). The majority does not dispute that the plaintiffs here satisfied the first element of this 

test. However, it determines that legislative intent does not support the implication of a cause of 

action and that implying a judicial remedy is inconsistent with the underlying purpose of the 

statutes. Consequently, the majority holds that the plaintiffs' suit fails on the Bennett test's 

second and third prongs. See Bennett, 113 Wn.2d at 920-21. 

An analysis of the majority's conclusion must begin with the well anchored presumption 

which that conclusion must overcome. The Supreme Court has repeatedly directed that we 

should presume that '"the legislature would not enact a remedial statute granting rights to an 

identifiable class without enabling members of that class to enforce those rights,'" and that we 

should therefore recognize an implied right of action. Bennett, 113 Wn.2d at 919-20 (quoting 
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McNeal v. Allen, 95 Wn.2d 265, 277, 621 P.2d 1285 (1980) (Brachtenbach, J. dissenting)). The 

Supreme Court itself has repeatedly relied on this presumption to assume that plaintiffs have met 

the second prong of the Bennett test. See, e.g., M W. v. Dep 't of Soc. & Health Servs., 149 

Wn.2d 589,596-97,70 P.3d 954 (2003); Wingertv. Yellow Freight Sys., Inc., 146 Wn.2d 841, 

850, 50 P.3d 256 (2002) (citing Wingert v. Yellow Freight Sys., Inc., 104 Wn. App. 583, 591-92, 

13 P .3d 677 (2000)); Tyner v. Dep 't of Soc. & Health Servs., 141 Wn.2d 68, 80, 1 P .3d 1148 

(2000). 

Despite this presumption that the legislature has implicitly created a right of action, the 

majority finds that none exists under the Bennett test for two reasons. First, the majority 

determines that the legislature enacted the comparable worth statute in order to preempt a class 

action suit seeking to compel a comparable worth system. However, the State began studying 

comparable worth in 1974, nearly a decade before the class action suit and the legislature's 

adoption ofRCW 41.06.155. FINAL LEGISLATIVE REPORT, 48th Leg., at 244 (Wash. 1983). In 

fact, former Governor Daniel Evans ordered action to redres~ wage discrimination as far back as 

1973 and includ~d funds for comparable worth raises in his 197 6 budget, although his successor, 

former Governor Dixie Lee Ray, took the appropriation out the next year. Am. Fed'n of State, 
. . 

County, andMun. Emps. v. Wash., 578 F. Supp. 846,862 (W.D. Wash. 1983). Governor Ray 

later reversed her stance on the issue and sought funding for comparable worth raises. Am. 

Fed 'n of Emps., 578 F. Supp. at 862. Given the awareness on the part of state officials about 

existing wage disparities, and repeated attempts to take action against these disparities, we 

should view the comparable worth statute as an attempt to redress wage discrimination, rather 

than an attempt to protect the legislature's prerogative in setting compensation from judicial 

infringement. An implied cause of action is consistent with this view· ofRCW 41.06.155. 
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The majority also reasons that no implied cause of action exists for RCW 41.06.155 

because the statute calls for the complete implementation of comparable worth by June 3 0, 1993. 

In support, the majority notes that the legislature has not made any adjustments to the 

comparable worth statute since 1993. While true, this history is incomplete. 

In the first instance, legislative intent is gathered from the plain meaning of the 

enactment, "but that meaning is discerned from all that the legislature has said in the statute and 

related statutes, which disclose legislative intent about the provision in question." Dep 't of 

Ecology v. Campbell & Gwinn, LLC, 146 Wn.2d 1, 11-12,43 P.3d 4 (2002). 

RCW 41.06.155 states in its entirety: 

Salary changes necessary to achieve comparable worth shall be implemented 
during the 1983-85 biennium under a schedule developed by the department. 
Increases in salaries and compensation solely for the purpose of achieving 
comparable worth shall be made at least annually. Comparable worth for the jobs 
of all employees under this chapter shall be fully achieved not later than June 30, 
1993. 

The requirement of annual increases to achieve comparable worth has never been repealed, 

despite repeated amendments of chapter 41.06 RCW. Striki~gly, the legislature amended this 

provision in 1993 with an effective date just after the June 30 deadline for achieving comparable 

worth, but did not touch the requirement for annual increases. LAWS OF 1993, ch. 281, §§ 28, 74 

(amending RCW 41.06.155 effective July 1, 1993). 

Most revealing, though, under Campbell & Gwinn, is the definition of comparable worth 

in RCW 41.06.020(6): 

"Comparable worth" means the provision of similar salaries for positions that 
require or impose similar responsibilities, judgments, knowledge, skills, and 
working conditions. 
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By its nature, the problem this addresses is not a sort of static landscape that can be fixed one 

time for all. The landscape moves. Job descriptions change; some jobs go extinct while other 

new jobs unthought of in 1993 come into being. The marketplace changes, whether from wage 

pressures in some sectors or economic transformation, like the demise of industries or the rise of 

others. By its nature, comparable worth is not a steady state once achieved, always preserved. 

Therefore, reading RCW 41.06.155 to impose a continuing obligation to serve comparable worth 

is most in keeping with its purposes and its defirution. 

The sweeping language ofthe duty imposed by RCW 41.06.155, the legislature's 

preservation of that duty after the 1993 deadline, and above all the nature of the definition of 

comparable worth show a legislative intent that the comparable worth statute retain ongoing 

vitality. This meets the second and third prongs of the Bennett test. Under Bennett, the plaintiffs 

have an implied right of action to bring their claim under RCW 41.06.155. An implied right of 

action allows employees to compel pay parity where the legislature has declared it should exist. 

B. Our past precedent does not necessarily preclude all remedies here. 

The majority denies the plaintiffs relief for a second reason: our past precedent. We 

have on two occasions set out the criteria that plaintiffs must meet to obtain relief under statutes 

similar to former RCW 41.06.133(10) (2002). Wash. Pub. Emps. Ass'n v. Pers. Res. Bd., 127 

Wn. App. 254, 261-62, 110 P.3d 1154 (2005) (WPEA); Teamsters, Chauffeurs, Warehouse & 

Helpers Union Local No. 313 v. Dep 't ofCorr. 119 Wn. App. 478, 479-80, 81 P.3d 875 (2003). 

Essentially, the plaintiffs must prove that the Director of Finance or the Personnel Resources 

Board (PRB) would adopt the pay schedule they seek, the governor would submit it to the 

legislature, and the legislature would fund the. schedule. WPEA, 127 Wn. App. at 261-62; 

Teamsters, 119 Wn. App. at 479-80. 
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Some ofthe reasoning in those cases does not apply here because RCW 41.06.155 does 

not give the Director of Finance or PRB flexibility in setting pay. See WPEA, 127 Wn. App. at 

261 (plaintiffs in that case needed to prove the PRB would adopt the higher wage scale to obtain 

relie£). 14 RCW 41.06.155's comparable worth mandate requires the State to raise the wages in 

job classifications receiving less than similar benchmarkedjobs up to the wage level of the 

benchmarkedjob. See H.B. REP. on S.B. 3248, at 1, 48th Leg., 1st Ex. Sess. (Wash. 1983). 

Thus, the plaintiffs here do not face any difficulties in identifying the appropriate pay scale or 

demonstrating that the PRB or Director of Finance would adopt this scale. The comparable 

worth statutes compel this adoption. 

However, as with the statutes at issue in WPEA and Teamsters, the legislature would have 

needed to fund the appropriation to achieve comparable worth. We found the need for legislative 

appropriation precluded relief in Teamsters and WP EA. Our decisions recognized the holding of 

Pannell v. Thompson, 91 Wn.2d 591, 598-99, 589 P.2d 1235 (1979), that courts cannot compel 

the legislature to fund programs unless constitutionally mandated, although we may compel the 

executive to ask the legislature to appropriate funds for these programs. Whether a remedy 

14 In WPEA, the plaintiffs had sought relief based on a portion of former RCW 41.06.150(14) 
(2002) that required a salary schedule based on the "prevailing rates in Washington." 127 Wn. 
App. at 261. Although former RCW 41.06.150(14) required consideration of comparable worth, 
WP EA itself only mentions comparable worth when quoting the language of former RCW 
41.06.150(14) in a footnote. See WPEA, 127 Wn. App. at 261 n.l4. We did not discuss, and 
there is no evidence that the plaintiffs raised, the legislature's mandate that salaries increase to 
achieve comparable worth. See H.B. REP. on S.B. 3248, at 1, 48th Leg., 1st Ex. Sess. (Wash. 
1983). Because WPEA did not consider the way that RCW 41.06.155 constrained the State's 
discretion in setting wage scales, it is not precedential for the question we consider today. 
Cazzinigi v. Gen. Elec. Credit Corp., 132 Wn.2d 433,443, 938 P.2d 819 (1997) ("[T]he court 
clearly did not address the issue or arguments like those presented here, and we do not find [a 
prior case said to be binding precedent] controlling."); Cont'l Mut. Sav. Bank v. Elliott, 166 
Wash. 283, 300, 6 P.2d 638 (1932) ("An opinion is not authority for what is not mentioned 
therein and what does not appear to have been suggested to the court by which the opinion was 
rendered."). 
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exists within these confines for the violation alleged by plaintiffs is a question best answered by 

the trial court on remand. 15 

II. CONCLUSION 

By determining that no implied right of action exists, the majority effectively renders the 

comparable worth statutes irrelevant, despite evidence that the legislature considers them as 

possessing continuing vitality. While there are limits to the judiciary's ability to fashion an 

appropriate remedy, the question of whether an implied right of action allows the plaintiffs to 

enforce their right to comparable worth under RCW 41.06.155 is a separate question from 

whether there are appropriate remedies associated with that right of action in this case. Under 

Bennett, the plaintiffs have an implied right of action to enforce this statute. We should remand 

this case to the trial court so that it can determine whether, under the circumstances of this case, 

an appropriate remedy exists under applicable ~e ~aw restrictions. _ 

l~j~~:;_f6_)' !2. . 'Ef'o""/ if, _____ _ 

15 As the State notes, the parties now bargain collectively for wages. This imposes another 
constraint on our ability to provide an appropriate remedy. See RCW 41.56.030 (definition of 
"collective bargaining," which limits our ability to force one side or another to "agree to a 
proposal" or "make a concession"); Brown v. Pro Football, Inc., 50 F.3d 1041, 1051 (D.C. Cir. 
1995) (analogous National Labor Relations Act "leaves the outcome of the negotiations to the 
parties, with government intervention largely proscribed"). Again, the trial court should consider 
whether it can fashion a remedy consistent with this limitation. 
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